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Alternative Dispute Resolution
Mediating With Insurance Companies 

By Peter Scarpato

Anyone who understands the reali-
ties of business and our legal sys-
tem knows that insurance is an

indispensable part of our economy. As a
mirror image of risk, insurance pervades
every facet of our professional and person-
al experience. No responsible business can
operate without it. Indeed, even insurance
companies need to insure (called “reinsur-
ance”) the riskiest forms of coverage
offered to insureds. In this environment,
critical elements of every dispute —
who was involved; what happened, where
and when; and how much is available to
settle claims and pay lawyers —
implicate the existence and form of iden-
tifiable insurance. 

In mediations involving insurers,
lawyers and mediators need answers to
unique questions: What kind(s) of insur-
ance exists? Why was it obtained? Do
parties perceive it as a “blank check”?
How and when does the topic of insur-
ance come up and who raises it (parties
or mediators)? Does it raise unique
issues, such as multiple representation,
confidentiality and conflicts of interest?

What type of mediator do insurers pre-
fer? What mediation best practices apply
and how should a mediator work with
parties and lawyers? And, what should
mediators know about the typical goals
and objectives of claims adjusters?

Let’s start with fundamentals. The
insurance policy is basically a contract
under which the insurer, for an agreed
premium, promises to indemnify or guar-
antee the insured against liability from a
specified contingency or risk. Policy
terms and conditions provide coverage
(a) at different levels: e.g., primary insur-
ance (from first dollar of exposure),
excess insurance (from some higher
fixed attachment point to a maximum
limit) and umbrella insurance; (b) for one
or several covered claims: per occur-
rence, combined single limits, aggre-
gates; and (c) for different types of risk:
defense, indemnity, property, casualty,
personal, commercial, professional, etc.
Like all contracts, policy terms often
limit coverage (e.g., express exclusions
of specific risks, deductibles and self-
insured retentions); like all promisors,
insurers occasionally become insolvent,
producing coverage gaps. 

Why is this important for partici-
pants in mediation? Because policies
contain contractual conditions, insurance
is by definition not a “blank check.”
Insureds and insurers have separate rights
and obligations; insureds may have limit-
ed or no coverage, or significant uncov-
ered self-insured financial obligations.
Also, while insurers have the duty to
indemnify insureds for covered claims,

they have a broader duty to defend
(appoint and pay counsel) for question-
able claims.

In this latter role, insurers occasion-
ally have rights, obligations, goals and
objectives that may differ from insureds.
Here, mediators must deftly walk a fine
line; balancing parties’ justified or inflat-
ed coverage expectations against insur-
ers’ contractual rights and obligations. In
essence, two mediations occur simultane-
ously, pitting the factual and legal ele-
ments of parties’ substantive rights and
personal desire to satisfactorily settle the
underlying claim, against contractual
rights and internal guidelines governing
the timing and substance of insurers’
desire and duty to respond. 

So, how is insurance revealed?
Should mediators ask for it absent disclo-
sure? The answer is yes. In the initial
telephone conference with counsel,
mediators can ask if insurance was dis-
closed in discovery. If parties appear pro
se, are not yet in formal litigation or are
in litigation, the mediator can obtain
insurance information during confiden-
tial, premediation conferences with coun-
sel. Ask parties and their representatives
if they have “full settlement authority.” If
not, who does? If not disclosed, inquire
about it in private caucuses during the
mediation (of course, if claims adjusters
attend the mediation, there is no issue).

Once insurance is disclosed, other ques-
tions arise. How much information should
be provided? The policy declarations page
or the entire policy? Must deductibles or
reservation of rights letters be disclosed?

The importance of
understanding the scope and
existence of insurance in
mediation
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Even if done confidentially, the mediator
must understand the precise type and scope
of coverage for many reasons. 

First, parties may misunderstand or
misinterpret their coverage. Second, if a
deductible applies, the insured’s money,
not just the insurer’s, is at risk and the
insured must participate in settlement
decisions. Third, if the insurer sent a
reservation of rights letter, a coverage
dispute may impact your ability to settle
the underlying claim. Armed with this
knowledge, the mediator could, for
example, help the insurer and insured
settle a third-party claim, with the insur-
er preserving coverage defenses and
recoupment rights against other insurers
or the insured for a later coverage action.

Fourth, in certain malpractice poli-
cies, insured doctors have the right to con-
sent to settlement, removing control from
the insurer (unless the policy has a ham-
mer clause limiting the insurer’s liability
to its recommended, unapproved offer).
It’s better to know this before everyone
shows up, than after the first hour. Fifth, in
complex multi-insurer cases, mediators
often must conduct a private, “carriers’-
only” mediation to sort out their respec-
tive rights, obligations, liabilities and allo-
cated contributions towards settlement.
Here, it is essential to know the terms and
conditions of each insurer’s respective
policy. Finally, if less than all insurers
agree to mediate, the mediator can help
parties focus on those insurers needed to
resolve key coverage disputes and negoti-
ate their share of the unfunded balance left
by nonparticipating insurers. 

Unquestionably, once fully aware of
insurance issues, an experienced media-
tor can empower parties to work together
to construct unique resolutions of even
the most complex disputes. The amount
of insurance information available
depends in part on the extent of premedi-
ation discovery, timing of the mediation,
direct involvement of claims adjusters
and the mediator’s ability to create an
environment of trust so parties feel safe
providing the information. Get as much
information as you can, when you can,
from whomever you can.  

But temper your enthusiasm: the dis-
closure of insurance information often
unearths thorny issues. What if, for

example, counsel represents multiple
plaintiffs whose claims involve different
facts entitling them to different or no
rights to insurance proceeds? May the
same lawyer represent these plaintiffs in
the same mediation? Can confidentiality
be maintained between them if the medi-
ator needs to caucus with one and not the
other, or the insurer wishes to settle
claims of one without the other?

Suppose multiple defendants, such
as a corporation and its supervisors, are
charged with workplace discrimination.
May the same insurer-appointed lawyer
represent all parties if dissimilar factual-
ly-based liabilities exist?  If one defen-
dant is insured but another is not, should
they get separate counsel?  If not, can the
insurer-appointed lawyer maintain the
confidences of this uninsured defendant?
Finally, do multiple representation con-
sent agreements overcome conflicts?  

Though beyond the scope of this
article, the lesson is clear: the mediator
must understand not only the existence
and scope of each party’s available insur-
ance, but also the identity and insurer-
affiliation of each representative at or
behind the scenes. With this knowledge,
the mediator can identify potential con-
flicts of interest and inequities early, and
carefully schedule and structure both
joint sessions and caucuses, ultimately
conducting a fair, balanced mediation.  

What are some best practices in
mediations involving insurance? First
and foremost, prepare, prepare, prepare.
Understand the claims’ merits and assess
the risk and cost of litigation. Counteract
the “blank-check” perception by know-
ing the policies involved, the coverage
limits and attachment level of all partici-
pating insurers and determining if any
policies have “other insurance” clauses
that might dictate in which order they
respond. In caucuses, lead parties
through a liability versus damages
assessment and be prepared to handle the
defendants’ reaction to plaintiff’s stratos-
pheric demands. An often overlooked but
important point: identify nonmonetary
issues. Especially in medical malpractice
claims where plaintiffs feel betrayed by
their physician, a sincere apology or at
least an acknowledgement that some-
thing went wrong dramatically increases

the potential success of the mediation.
A typical mediation with insurance

companies requires the mediator to
understand and manage the goals and
objectives of four participants: Claims
Adjuster; Insured; Counsel; Mediator. 
Let’s focus on the claims adjuster: First,
ensure that the claims adjuster actively
participates in the mediation, preferably
in person, or, at minimum, on the phone.
Next, determine if s/he is the decision
maker or the messenger? If the latter,
find out who makes the decisions and get
them involved. 

Third, understand that adjusters
must conform to institutional pressures,
senior supervisors and internal guide-
lines (e.g., reserving and reservation of
rights protocols, deductibles, allocation,
documents and expert analyses required
in file before settlement authority),
requiring them to evaluate claims against
contractual rights and obligations, not
just the claimant’s version of ”true” set-
tlement value. Fourth, in the mediation
itself, ensure that the claims adjuster
does not isolate the insured from settle-
ment discussions, especially if coverage
gaps or policy terms require the insured
to contribute.

In my experience, insurance profes-
sionals prefer mediators who are neutral,
maintain credibility, have significant
mediation experience and subject matter
expertise, exhibit strong yet subtle nego-
tiation skills, carefully move parties
towards settlement, and build and main-
tain complete trust. Importantly, they
value mediators who understand the
institutional pressures and internal guide-
lines that impact claims representatives.  

To work with insurers, insureds and
their counsel, a good mediator must
identify and understand the specific
types of coverage, ensure that claims
representatives actively participate,
understand whether participants have
their or their carrier’s money at risk,
identify the ultimate decision makers,
understand how to work with hidden
conflicts, and build productive relation-
ships. You should inform parties in
advance to expect your objective
risk/benefit analysis, identify nonmone-
tary issues and ensure that the proper
people resolve them.�
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